But the development of the mass media, combined with a recognition of the limits of libel law, stimulated the articulation of new legal rights. The first of these, dating from the end of the last century, was the "right of privacy." Within the last few decades, a second approach has been developed, based on the idea of a "right of publicity." Today, these two rights provide the basis for a number of the suits against the media for the portrayal of real people.
The new rights have not proven to be satisfactory, however, as legal rationales for granting recovery. The case law has failed to articulate their boundaries, their operation, or even their basic nature with any degree of precision. In addition, recent decisions have introduced a similar instability into the previously well-established law of libel. The primary explanation for the lack of clarity in the current law of media portrayals is the failure of all three rationales-libel, privacy, and publicity-to include within their frameworks the First Amendment considerations that are inevitably involved when suits are brought against the media. As a result, the First Amendment must be brought in by the court as an external limitation on rights that have been defined in isolation from it. Treated in this way, the First Amendment, like any other deus ex machina, produces uncertainties and distortions in what should be a logical, coherent structure.
A. Libel Law and Media Portrayals
The law of libel is the most venerable basis for remedies against media portrayals, and it provides powerful protection in certain situations -.12 There have always been substantial limitations on the reach of libel law, however; it extends only to statements that harm a person's reputation in the community, 13 and its protection can be Furthermore, any brief quotation from artistic works that a portrayal may incorporate is likely to be protected by the doctrine of "fair use," now codified at 17 U.S.C. § 107 (1976). See, e.g., Rosemont Enterprises, Inc. v. Random House, Inc., 366 F.2d 303 (2d Cir. 1966 ) (biography of Howard Hughes based partially on copyrighted articles protected by fair use doctrine).
12. See generally I F. HAR'ER & F. JAmEs, supra note 11, 349-473; W. PROSSER, supra note 11, § 111. Libel law is the branch of defamation law dealing with statements that are embodied in tangible form. See id. § 112, at 753. Media portrayals clearly fall within this category, with the exception of those that are broadcast; even in this latter group, the common judicial response has been to consider broadcast defamation as libel, see, e.g., Wanamaker v. Lewis, 173 F. Supp. 126 (D.D.C. 1959 claimed only by living persons.' 4 In addition, a variety of privileges and defenses shield defendants against libel actions, of which the most important are the privilege of fair comment on matters of "public interest,"' 5 and the defense that the statement in question is true.'" These privileges and defenses have traditionally placed many aspects of portrayals beyond the reach of libel law.' As has been frequently observed, the concept of libel simply does not take into account the enormous power and variety of the modem media.' 8 In recent years, the scope of libel law has been further limited by a series of Supreme Court decisions specifying the degree of fault that must be demonstrated before recovery will be granted. The result of these cases has been not only to limit libel law, but also to confuse it. It is clear that the Supreme Court has abolished strict liability for libel, at least where media defendants are concerned, and replaced it with a standard requiring proof of either actual malice or negligence. 19 But the Court has further held that the choice between these degrees of fault will depend on whether the plaintiff is a "public figure" or a "private figure." 20 Some commentators consider this approach excessively restrictive of First Amendment freedom, 2 ' while others regard it as excessively lenient, 22 sumption of risk, access to the media, and participation in a public controversy. 2 4 Of these, however, the first is often regarded as an unfortunate legal fiction in the general law of torts, 25 and thus constitutes a poor analytic tool for making constitutional distinctions; the second does not correspond to the results of the cases, as it would include the wealthy and the powerful, but exclude those who were outspoken but obscure; 26 and the third is precisely the test that the Court itself abandoned as being too vague. 2 7 As a result, the standard of fault that a given plaintiff must establish in a libel suit is frequently unclear.
In any event a majority of the portrayals that were beyond the reach of libel law when the recent constitutional adjudication started remain beyond it now. Thus many individuals who find their portrayal by the media objectionable must look to the law of privacy or of publicity for protection.
B. The Right of Privacy
The right of privacy has emerged as a leading basis on which courts will grant recovery for media portrayals. Despite a few earlier cases, the concept is generally regarded as owing its origin to Samuel Warren's and Louis Brandeis' famous 1890 law review article, 28 in which the authors attempted to establish that the right of privacy was part of the existing common law; in the process of searching for this right, they succeeded in inventing it. During the decades that followed, the majority of states recognized the right of privacy as part of their common law. 2 9 In New York, where the courts refused to do so, 3° the right 24. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 344-45 (1974) . 25. See, e.g., Meistrich v. Casino Arena Attractions, Inc., 31 N.J. 44, 48-57, 155 A.2d 90, 93-97 (1959) (assumption of risk not separate concept; refers either to consent or to contributory negligence); James, Assumption of Risk: Unhappy Reincarnation, 78 YALE L. J. 185 (1968) .
26. In fact, the cases suggest precisely the opposite result. See Time, Inc. v. Firestone, 424 U.S. 448 (1976) (wealthy, socially prominent person is private figure) ; Curtis Publishing Co. v. Butts, 388 U.S. 130, 140-41, 155 (1967) (plurality opinion) (retired general who spoke to crowd during riot is public figure); cf. Sidis v. F-R Publishing Corp., 113 F.2d 806 (2d Cir.), cert. denied, 311 U.S. 711 (1940) (in privacy context, impoverished, reclusive person who was public figure as child remains so as adult).
27. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 352 (1974) . It has been widely argued, however, that the public interest concept, -see Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971) (plurality opinion), remains at the core of the Court's present test, despite the Court's purported rejection of it. See Time, Inc. v. Firestone, 424 U.S. 448, 487-88 (1976) 175-78 (1977) .
28. Warren & Brandeis, supra note 8. For discussion of this article's seminal role, see M. SLOUGH, PRIvACy, FREEDOM AND RESPONSIBILiTY 27-42 (1969) .
29. See W. PROSSER, supra note 11, § 117, at 803. The right of privacy was included in REsTATEMENT OF TORTS § 867 (1939 was established by legislative enactment. 8 1 At present, recognition of the right of privacy is virtually universal; when the Eighth Circuit, in a diversity case, found itself constrained to hold that no such right existed in Nebraska, it conceded that this situation was clearly aberrational.
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The general agreement that the right of privacy exists, however, has not been matched by similar unanimity about what the right of privacy includes. The classic definition, employed by Warren and Brandeis, is that it is based on "the right 'to be let alone.' ",33 That makes a passably good slogan, but it is not particularly helpful as a definition, being vaguer than the term it purports to define. A more detailed effort is Dean Prosser's widely quoted statement: "the law of privacy comprises four distinct kinds of invasion of four different interests of the plaintiff, which are tied together by the common name, but otherwise have almost nothing in common except that each represents an interference with the right of the plaintiff 'to be let alone.' -34 Prosser's four invasions are: (1) intrusion upon physical solitude; (2) public disclosure of private facts; (3) publicity that places someone in a false light; and (4) appropriation of one's name or likeness for another's benefit. The New York statute differs somewhat from the common law right of privacy, most notably in that it extends exclusively to publications that use the person's name or likeness, and that are designed for "advertising" or "purposes of trade." New York courts have emphasized that privacy suits must rest on statutory grounds. See, e.g., Kiss v. County of Putnam, 59 A.D.2d 773, 398 N.Y.S.2d 729 (1977) . Nonetheless, the importance of New York law has meant that New York cases, even though based on statute, have often been regarded as leading precedents, and have become part of the common law tradition. See, e.g., Commonwealth v. Wiseman, 356 Mass. 251, 259, 261, 249 N.E.2d 610, 616, 617 (1969) While these are certainly comprehensible concepts, the scope of the protection that they offer remains far from clear. Part of the confusion results from the fact that the term "privacy" includes various injuries unrelated to media portrayals. Intrusion, the first of Prosser's categories, does not involve any form of publication, and thus has no particular connection with the media. 3 6 The three remaining types of injury identified by Prosser, although commonly associated with media portrayals, may also arise in unrelated contexts; a private detective or a doctor may reveal private facts, or present a person in a false light, 3 7 and a person's name may be misappropriated by an impostor. 38 Moreover, a number of commentators define "privacy" in more expansive terms than Prosser does, linking it to autonomy, dignity, or other soaring conceptions that reach far beyond both the issue of media portrayals and the general law of torts. 3 9 There is no reason, of course, why any general formulation of the right of privacy must focus on the issue of media portrayals. But the context of these portrayals differs sharply from other contexts in which a privacy right may be invoked. No particular public policy favors the intruder, the impostor, 40 or the government bureaucrat who reveals confidential information. 41 In contrast, the media are generally proWarren and Brandeis created the idea of a right of privacy, Prosser was the major influence on its current formulation. See Bloustein, Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser, 39 N.Y.U. L. Rav. 962, 963-64 (1964) .
36. See, e.g., Rugg v. McCarty, 173 Colo. 170, 173-76, 476 P.2d 753, 754-56 (1970) (oppressive debt collection efforts constitute invasion of privacy); Estate of Berthiaume v. Pratt, 365 A.2d 792, 794-97 (Me. 1976 ) (photograph of dying person for use in medical records constitutes invasion of privacy). It is possible, of course, for media reporters to be guilty of this sort of intrusion. See, e.g., Green Valley School, Inc. v. Cowles Fla. Broadcasting, Inc., 327 So. 2d 810 (Fla. App. 1976 ) (participation of reporters in police search of private school); Le Mistral, Inc. v. Columbia Broadcasting Sys., Inc., 61 A.D.2d 491, 402 N.Y.S.2d 815 (1978) (unauthorized entry of television camera crew into private restaurant). But such intrusions are independent of the reporters' right to publish the material they have acquired. See, e.g., id. at 494, 402 N.Y.S.2d at 817. 37. See, e.g., Home v. Patton, 291 Ala. 701, 287 So. 2d 824 (1973) (disclosure of private facts in medical records by doctor); Devlin v. Greiner, 147 N.J. Super. 446, 371 A.2d 380 (Super. Ct. Law Div. 1977 tected by one of our strongest public policies-the First Amendment's guarantee of free speech. This policy, which will inevitably be involved when protection against media portrayals is sought, necessarily has a profound effect upon privacy suits involving such portrayals. 42 To some extent, the nature of this effect is similar to that in libel law. In situations where a media portrayal was potentially actionable on privacy grounds, the First Amendment has been applied to determine what degree of fault will lead to liability. 43 The impact of the First Amendment on the right of privacy, however, goes well beyond the imposition of a constitutional fault standard. It also goes beyond the creation of specific privileges against privacy suits, which, like the fault standard, seem to follow the pattern established in libel law. 44 The 42. Attempts to link the tort law right of privacy to broader concepts, see note 39 subra, create even greater confusion than the use of the term privacy to cover intrusion or impersonation. While certain types of constitutional rights have also been labeled privacy, see Griswold v. Connecticut, 381 U.S. 479, 485 (1965) REv. 1385 REv. , 1409 REv. -10 (1976 . A crucial distinction between the two types of rights is that the common law right operates as a control on private behavior, while the constitutional right operates as a control on government. The two rights are necessarily different because our concept of appropriate behavior for private persons and government officials is different. See, e.g., Hudgens v. NLRB, 424 U.S. 507, 513-21 (1976) (constitutionality of ban on picketing depends on whether state action is present); Bivens v. Six Unknown Agents, 403 U.S. 388, 391-92 (1971) (it is not correct "to treat the relationship between a citizen and a federal agent unconstitutionally exercising his authority as no different from the relationship between two private citizens").
For one case decided on the theory that the common law and constitutional rights are closely related, see Dietemann v. Time, Inc., 284 F. Supp. 925, 932 (C.D. Cal. 1968 ) (reporter's photograph of person in home violates both common law and constitutional right of privacy). Dietemann, however, appears to be an isolated and not particularly convincing example. See Morris v. Danna, 411 F. Supp. 1300 , 1303 -05 (D. Minn. 1976 ), a'd, 547 F.2d 436 (8th Cir. 1977 ) (privacy tort claim does not state cause of action under Constitution).
43. See, e.g., Time, Inc. v. Hill, 385 U.S. 374, 387-88 (1967) (applying prevailing constitutional fault standard for libel to action under New York privacy statute). Under this approach, it may be that the defamation law distinction in Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974) , would be applied to privacy actions, so that public figures would be required to prove actual malice, while private figures could recover for negligent violations. See Rinsley v. Brandt, 446 F. Supp. 850 (D. Kan. 1977 ) (applying Gertz public-private distinction to privacy action); Hill, supra note 23. at 1274 & n.321. The Supreme Court, however, has not addressed the issue of fault standard for privacy actions since it changed the standard for defamation actions in Gertz.
44. W. PROssER, supra note 11, § 118. See, e.g., Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975) (accurate publication of material obtained from official court records immune from privacy suit); cf. Sciandra v. Lynett, 409 Pa. 595, 187 A.2d 586 (1963) (in absence of intentional injury, reports of official documents are immune from defamation actions); RESTATEtENT Or ToRTs § 611 (1938) (same). But see Hill, supra note 23, at 1264-68 First Amendment's impact on privacy, in fact, goes to the very conception of the right itself. Although constitutional decisions have left the definition of libel relatively unchanged, 4 5 the basic scope of privacy rights has been determined largely on the basis of First Amendment considerations. Nondefamatory portrayals are protected from liability if they are deemed newsworthy or in the public interest, if they are partially informative, or if they possess artistic merit. Thus publication of facts relating to the birth of a child to a twelve year old girl, 4 6 the contents of memoranda stolen from a legislator's files, 4 7 and an innocent person's presence at the scene of a crime 4 s have been held to be immune from privacy actions under a newsworthiness standard. Similarly, fictionalized accounts of the lives of well-known people, including accounts that depict entirely imaginary events, have been protected on the theory that they could inform or entertain the public. 49 As a result, the First Amendment is the predominant factor in determining the scope of an individual's right to sue the media for portrayals that impinge upon his privacy.
The right of privacy, however, has not developed as a residual category or as a coordinate aspect of constitutional adjudication. Although the leading commentators, including Warren and Brandeis, have recognized that the right of privacy could conflict with First Amendment values,5 0 they have proceeded to define this right as an independent legal concept, with its own policy justifications. 51 Con-(arguing that protection granted by Court in Cox exceeds common law protection). If Professor Hill is correct, then the impact of the First Amendment on privacy actions is greater still in that it tends to create privileges that go beyond their defamation law analogues.
45. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 341 (1974) (First Amendment does not prohibit states from providing remedies for types of speech regarded as defamatory at common law); Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942) 326, 355-37 (1966) . But neither Kalven, nor Warren and Brandeis, nor the other commentators have attempted to develop a single framework that would incorporate both First Amendment and privacy considerations.
51. See, e.g., REsrATEMENT (SEcOND) OF TORTS § 652A (1976) ("One who invades the right of privacy of another is subject to liability for the resulting harm to the interests of the sequently, their definitions give no clue why the right of privacy lapses when a public figure or a newsworthy event is involved. There is no inherent reason why someone whose parents were involved in a highly publicized trial does not have a "right to be let alone," 5 2 or why someone whose personal habits are reported in the media has no cause of action when those habits are sufficiently bizarre that they are of general public interest.5 This makes all these definitions somewhat problematic, since they define the right in terms of its maximum possible extent, without reference to the limitations derived from predominant principles of constitutional law.
The problem that arises when the right of privacy is initially defined without reference to constitutional law is that it then becomes necessary to resolve inevitable conflicts between the two. Specifically, it becomes necessary to explain why the right of privacy applies in certain situations, but must yield to the First Amendment in others. One common explanation is based on the idea of waiver; a public figure is viewed as having waived his right of privacy 54. See, e.g., Chaplin v. National Broadcasting Co., 15 F.R.D. 134, 139 (S.D.N.Y. 1953 ) (privilege against common law right of privacy generally recognized either on ground of public interest or "under a doctrine of waiver by prominent public figures or those involved in events of public interest"); Cohen v. Marx, 94 Cal. App. 2d 704, 705, 211 P.2d 320, 321 (1949) (public person "relinquishes a part of his right of privacy"). Reliance on this waiver rationale is apparent in recent Supreme Court cases holding that particular people are not public figures. In Gertz v. Robert Welch, Inc., 418 U.S. 323, 345 (1974) , the Court described the plaintiff as having "relinquished no part of his interest in the protection of his own good name." In Time, Inc. v. Firestone, 424 U.S. 448 (1976) , the plaintiff's decision to initiate a divorce action that ultimately became highly publicized was held not to make her a public figure, since that was the only way for her to vindicate her rights. Id. at 454, 457. Similarly, in Wolston v. Reader's Digest Ass'n, 47 U.S.L.W. 4840 (U.S. June 26, 1979), the Court indicated that plaintiff's failure to answer a subpoena had not made him a public figure since he was motivated by illness, rather than by any desire to make a political statement. Id. at 4842-43. There is a suggestion in these decisions that becoming a public figure is a conscious, almost culpable, choice.
Of course, a genuine waiver or relinquishment of privacy-based rights can occur. See, e.g., Johnson v. Boeing Airplane Co., 175 Kan. 275, 282-83, 262 P.2d 808, 813-14 (1953) (consent to be photographed represents relinquishment of privacy rights). But an explicit waiver of this kind is much more similar to a contractual grant, see, e.g., Wrangell v. C.F. Hathaway Co., 22 A.D.2d 649, 253 N.Y.S.2d 41 (1964) ("Man in Hathaway Shirt" cannot object on privacy grounds when picture used to sell women's blouses, but may have breach of Clearly, however, this explanation is not meant to be taken literally. A waiver is generally defined as "an intentional relinquishment or abandonment of a known right or privilege," 55 and it seems rather fanciful to suggest that someone has voluntarily agreed to publicity about his private life when he accepts a part in a motion picture, 5 6 or graduates from college at the age of sixteen, 7 or speaks out on a subject of public concern. 5 8 The concept of waiver involved in these cases is that of a constructive waiver-in other words, it is merely a way of restating the conclusion that public figures have no right of privacy due to the countervailing and more powerful commands of the First Amendment.
Another method of resolving the conflict between the First Amendment and the right of privacy is to employ the balancing test that is familiar from so many other areas of constitutional adjudication. Using this test, courts weigh the competing values of publication and privacy; where the publication is speech protected by the First Amendment, it is deemed to outweigh the rights of the individual portrayed. 5 9 Balancing may sometimes be a useful analytic tool, but only when the factors that are being balanced are genuinely comparable. This generally requires an analysis cast in terms of the underlying social policy justifications of the competing rights. If such an analysis is to be done with the First Amendment and the right of privacy, however, it would appear to be more confusing than clarifying to define the right of contract claim), than to the kinds of waivers used in the public figure cases. Explicit waivers are real agreements representing the actual intentions of the parties; constructive waivers are merely imaginary legal superstructures, employed to justify conclusions reached on other grounds.
55. Johnson v. Zerbst, 304 U.S. 458, 464 (1938 figure) ; cf. Meeropol v. Nizer, 560 F.2d 1061 , 1066 (2d Cir. 1977 ) (children of Rosenbergs public figures because they were cast into public debate about parents' trial). The individuals in these cases may have voluntarily performed certain acts, but they did not voluntarily agree to publicity of any kind. The volition required for a genuine waiver is much more closely linked to a conscious relinquishment of one's rights than the volition involved in these cases. privacy in advance, and in isolation from the First Amendment, and then balance one against the other as separate rights. Moreover, such balancing implies that rights of equal value are involved, when in reality the First Amendment necessarily takes precedence over any competing, non-constitutional policy.
C. The Right of Publicity
Despite the expansive form in which it has been cast, the right of privacy has not proved adequate to cover all the nondefamatory portrayals that injure identifiable personal interests; portrayals that cause economic injury to well-known people, for example, do not rest securely within the right of privacy. Although such portrayals could conceivably be considered a part of Prosser's fourth category, misappropriation, courts traditionally have exhibited a certain hostility to claims for relief against media portrayals that contain no invasions of the person's private life, 60 and the few older cases in which relief was granted were based on breach of contract. 61 Indeed the very word "privacy" sounds contradictory when applied to claims of this nature. Many of the individuals involved are professional performers of one sort or another, such as actors or athletes; their complaint is not that they have received publicity, but that they have failed to receive its benefits. 6 02 As several 60. See, e.g., O'Brien v. Pabst Sales Co., 124 F.2d 167 (5th Cir. 1941 ), cert. denied, 315 U.S. 823 (1942 (college football player has no cause of action when photograph is used on schedules published by beer company); Gautier v. Pro-Football, Inc., 304 N.Y. 354, 107 N.E.2d 485 (1952) (performer has no cause of action for breach of privacy when his trained animal act performed during football game is telecast). Relief was sometimes granted to well-known people for unauthorized use of their names. See von Thodorovich v. Franz Josef Beneficial Ass'n, 154 F. 911 (E.D. Pa. 1907) ; Edison v. Edison Polyform & Mfg. Co., 73 N.J. Eq. 136, 67 A. 392 (1907) . But the basis of this relief was generally that the person involved, well-known though he might be, had not sought publicity, or at least had not sought publicity of the kind he received, and thus had suffered a violation of his desire for privacy.
61. E.g., Lunceford v. Wilcox, 88 N.Y.S.2d 225 (N.Y. City Ct. 1949 ) (contract with Jimmie Lunceford's widow'for use of name in continuing "Jimmie Lunceford's Orchestra" enforced); cf. Wood v. Lucy, Lady Duff-Gordon, 222 N.Y. 88, 118 N.E. 214 (1917) (contract for exclusive use of name enforced). Several other early cases were based on the related idea of unfair competition. See, e.g., Pittsburgh Athletic Co. v. KQV Broadcasting Co., 24 F. Supp. 490 (W.D. Pa. 1938 ) (unauthorized play-by-play broadcast of baseball game); Chaplin v. Amador, 93 Cal. App. 358, 269 P. 544 (Ct. App. 1928 ) (imitation of Charlie Chaplin's name, clothing and behavior). In these cases, the performer or broadcaster was considered to have a property right with which it was unfair to interfere. The difficulty with this rationale was that it focused on the well-established aspect of this type of suit, that a person's property could not be expropriated by another, to the exclusion of the more difficult question of how the property was created.
62. See, e.g courts have noted, publicity, far from being unwelcome to such people, is their very livelihood. 63 To describe this right to profit from one's general notoriety as a right of privacy was naturally perceived as a misuse of language and law.
In order to resolve some of the anomalies involving the right to profit from one's name or likeness, a number of courts and commentators have separated this right from the right of privacy and identified it as an independent concept termed the "right of publicity." Direct recognition of the right of publicity first came in Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc., 6 4 a 1953 case that raised the question of whether an exclusive contract right to photograph a person was legally cognizable. The court, through Judge Jerome Frank, held that it was: "We think that, in addition to and independent of [the] right of privacy . . . a man has a right in the publicity value of his photograph, i.e., the right to grant the exclusive privilege of publishing his picture .... ,,6 This conclusion was soon seconded in a leading article by Professor Nimmer. 0 6 During the years that followed, the right of publicity gradually gained acceptance; by the 1970s, judicial recognition had been granted in a substantial number of jurisdictions 0 7
The right of publicity has been defined with surprising consistency by courts and commentators; it is generally conceived as comprising a person's right in the use of his name, likeness, activities, or personal characteristics. 0 6 This amicable unanimity in defining the right is somewhat illusory, however, for there is considerable disagreement about 63. See, e.g., Haelan Laboratories, Inc. v what the definition means. To begin with, there is no consistent test for determining how far the right of publicity extends. The language of some courts would suggest that virtually any recognizable attribute would be protected. 9 But a number of other decisions have refused to extend the right of publicity nearly as far. 70 As a result, the extent to which a person's attributes are protected by the right of publicity remains unclear.
This lack of clarity is closely linked to a deeper conceptual problem. The First Amendment inevitably defines the operation and extent of the right of publicity; once the defendant can establish that the expression in question is protected, he will almost invariably prevail. But the right of publicity, like the right of privacy, has been defined as if it existed in isolation from the First Amendment. In Zacchini v. Scripps-Howard Broadcasting Co., 72 the Supreme Court suggested that the right of publicity is less limited by First Amendment principles, since it does not withhold the material in question from the public, but only determines who will benefit from its dissemination. Even assuming that this argument is correct, 73 it only alters the scope of constitutional protection, without clarifying the relationship between 73. But see pp. 1620-21 infra (arguing that there is no real distinction between restricting and controlling information).
the First Amendment and the right of publicity. This is evident from the Zacchini case itself, in which the Supreme Court had to decide whether a telecast of a "human cannonball" act was protected against any right of publicity claims. The Court's conclusion was that the telecast had gone beyond the bounds of First Amendment protection by appropriating Zacchini's "entire act." 74 As Justice Powell's dissent suggested, this is not a particularly clear standard, and it is unlikely to be available in the majority of cases. 70 More importantly, since the standard is ultimately based on First Amendment considerations, it still remains necessary to consider the constitutional issue when defining the extent of publicity rights.
So long as the relationship between the right of publicity and the First Amendment is not confronted directly, inconsistent holdings are virtually inevitable. For example, a commercially distributed poster of Pat Paulsen, during his facetious campaign for the presidency, was held to be protected speech, 70 but a poster of Elvis Presley, announcing his death, was held to be unprotected, and thus subject to another's right of publicity. 77 In order for these two cases to be reconciled, the tension between publicity rights and free speech must be addressed directly. As with privacy, it seems counterproductive to develop a definition of a legal remedy against media portrayals that fails to incorporate the commands of the First Amendment. 
D. The Problems with the Existing Approaches
Because the rights of privacy and publicity, together with the law of libel, have been defined in isolation from the First Amendment, these rights provide incomplete and unsatisfactory rationales for the resolution of cases involving media portrayals. To be sure, the result could have been considerably more unfortunate. Privacy and publicity could have become judicial devices to obscure and attenuate the media's First Amendment protection. In fact, most courts have managed to incorporate First Amendment concerns into their decisions, albeit with a certain grinding of conceptual gears. But the absence of any explicitly stated general principles combining the media's right to portray real people with the individual's right to avoid such portrayals has led to a number of difficulties.
One such difficulty is that some courts have been led astray in their efforts to apply the existing rationales and have consequently reached unsupportable conclusions. A notable example was Commonwealth v. Wiseman. 7 9 In a film entitled Titicut Follies, Wiseman documented the squalid conditions at a state hospital for the criminally insane, focusing on the naked and neglected state in which the inmates were kept. The Supreme Judicial Court of Massachusetts enjoined general exhibition of the film on the grounds that it invaded the privacy rights of the inmates. 8 0 There is, however, a crucial difference between photographing a person who is naked and documenting the fact that the person is being kept in a state of nakedness and neglect, particularly when his keeper is the state. Because the court relied on the general idea of privacy, it failed to perceive this difference; consequently it confused voyeurism with social commentary. 81 A clearer focus on the First Amendment issues involved would have avoided this confusion. 8 2 79. 356 Mass. 251, 249 N.E.2d 610 (1969 8 2 79. 356 Mass. 251, 249 N.E.2d 610 ( ), cert. denied, 398 U.S. 960 (1970 . 80. Id. at 258-61, 249 N.E.2d at 615-17. In addition, the court held that Wiseman had exceeded the scope of permission granted him to make the film by the administrator of the facility. Id. at 261, 249 N.E.2d at 617. This was treated as an alternative ground for the decision at some points, and a contributing factor at others, see id. at 258-61, 249 N.E.2d at 615-17.
81. The court raised the issue that Wiseman's film might be protected under the First Amendment as a matter of valid public interest, but rejected it after balancing the free speech interest against the privacy rights of the inmates. Id. at 261, 249 N.E.2d at 617. This conclusion fails to give adequate weights to the free speech interest. The alternative ground for the holding, that Wiseman had exceeded the scope of permission, see id., also ignores the importance of free speech, because it fails to consider whether Wiseman's activities were protected by the First Amendment. Instead, the court relied on the general notion of privacy to establish that the administrator's efforts to limit filming by Wiseman were valid.
82. Cf. Cason v. Baskin, 155 Fla. 198, 20 So. 2d 243 (1944) The most complex and controversial example of the confusion resulting from the present state of the law involves the extent to which the right of publicity is devisable. The right of privacy was traditionally regarded as a personal right, which inhered in the individual during his lifetime and vanished with him at his death . 3 When the right of publicity was separated from the right of privacy, its independent existence was justified by characterizing it as a property right.
8 4 This characterization seemed a natural one when the right was first articulated, since the early cases involved a person's ability to make a profit from his name, likeness, or other attributes, and since the most common way to do so is to sell exclusive rights to use these characteristics. Designation of a publicity right as property could have several rather wide-ranging implications, however. It could imply that the right, like other property rights, is not only transferable, but that it is taxable; that it can serve as a capital asset, or as security for a loan; and that it should be taken into account in a divorce settlement. But the most important of all is the implication that the right of publicity is devisable and can thus be asserted by the heirs of a celebrity. When first presented with this theory, courts found it sufficiently disconcerting to reject it outright. 8 5 However, after two decades of agreement that the right of publicity is a property right, the idea became more palatable, and several courts held that the right could be inherited. 8 6 2516 (N.Y. Sup. Ct. 1978) (potential privacy claim recognized for fictionalized but nondefamatory account of Lucky Luciano's lawyer). In Cason, the behavior portrayed was in no sense private; it was the person's general demeanor, observable by anyone in the author's community. In Polakoff, nothing was revealed, and no serious distortions occurred. The author simply added dramatic incidents to the plaintiff's admitted relationship with Luciano, an approach that seems well within the bounds of dramatic license. As in Wiseman, the privacy analysis in these cases obscured the First Amendment protection that ordinarily attaches to autobiography and fictionalized history. S. 816 (1953) , the characterization of the right of publicity as a property right was regarded as an arbitrary exercise in classification. Judge Frank wrote that whether the right is "labelled a 'property' right is immaterial; for here, as often elsewhere, the tag 'property' simply symbolizes the fact that courts enforce a claim which has pecuniary worth." Id. at 868. But other courts have flatly stated that a property right is involved. E.g., Cepeda v. Swift & Co., 415 F.2d 1205 , 1206 (8th Cir. 1969 One of these cases has since been reversed; 8 7 other cases have proposed different rationales and came to different conclusions about the circumstances under which inheritance may occur. 8 The devisability of the right of publicity, therefore, remains a subject of disagreement among courts, and the basis on which the issue is to be resolved remains unclear.
The existing approaches regarding privacy and publicity rights have produced a problem that is far more serious than wrongly decided or conflicting cases, however. This problem is the general uncertainty about the way in which the relevant principles are to be applied. Those involved in creating media productions that employ portrayals will naturally want to know the limits of potential liability. But if one uses the concepts of privacy and publicity rights as analytic tools, it is simply impossible to predict with any certainty how a court will decide a particular case. Many difficult but common situations, such as fictionalized accounts of people's lives or commercial products that use a person's attributes, cannot be assessed solely in terms of privacy or publicity. As a result, the courts are forced to rely on a variety of other criteria such as public interest, newsworthiness, entertainment value, and commercialism. The existing rationales of privacy and publicity fail to provide an explanation for use of these criteria; consequently, those rationales cannot account for the prevailing pattern of court decisions.
Unpredictability is less than ideal in any area of law, but it has always been regarded as particularly undesirable when issues of free speech are concerned. It is generally held that First Amendment rights require "breathing space," and uncertainty about the legal standards that control these rights is regarded as having a "chilling effect" on freedom of expression."" This doctrine is based on the notion that The chilling effect of unpredictable standards upon portrayals of real people by the media is not merely a metaphor, but a very real threat. Many portrayals are a part of elaborately produced motion pictures, television dramas, or stage presentations, involving financiers, distributors, exhibitors, and other diverse participants. Because a successful suit can result in substantial damages, or even an injunction against continued presentation of a production that may have cost millions of dollars, 91 there is a natural unwillingness to assume these risks in questionable cases. This will be particularly true if insurance against these risks is unavailable because of the uncertainty of the prevailing legal rules. As a result of this uncertainty, the public is likely to be denied access to presentations that would otherwise have taken place, and the goals of the First Amendment will have been frustrated.
II. New Principles for the Prevailing Pattern of Court Decisions
Despite the finality with which they are often invoked, the right of privacy, the right of publicity, and even so well established an idea as libel are not self-explanatory legal principles, but merely ways of stating legal conclusions. They represent conceptualizations of sets of circumstances in which courts will grant relief to individuals portrayed by the media. Whether these rights are useful conceptualizations depends on whether they are based on coherent and persuasive legal reasoning. The difficulty that courts have experienced in ascribing precise meaning to the privacy and publicity rights and applying them to the facts presented by the cases would suggest that they are not so based. All the problems discussed in the preceding section-the failure to account satisfactorily for basic First Amendment considerations, the confusion of terms, and the uncertain extent of the protections afforded-reveal the tension between the legal rights that courts have identified and the results that they have reached.
Rather than taking the rights of privacy and publicity as given, it is preferable to return to the initial issue, the portrayal of real people by the media, in order to consider the basic social policies that control this area of law and the principles of decision that can be derived from these policies. A careful reading of the existing cases suggests that there are a number of social policies at work, of which the First Amendment is the most important. In light of these policies, two principles that courts actually use in reaching their decisions can be discerned. The primary principle, derived directly from First Amendment considerations, centers on the purpose of the portrayal: if it serves an informative or cultural function, it will be immune from liability; if it serves no such function but merely exploits the individual portrayed, immunity will not be granted. In the latter case, courts then look to the second principle, which is based on the concept of identifiable harm: if the portrayed individual can demonstrate some observable injury, of a generally accepted nature, courts will grant relief; if no such harm is apparent, relief will be denied. These two principles account for court decisions regarding media portrayals more consistently than any rules that can be stated solely in terms of the rights of privacy and publicity.
A. The Policy Basis of the Prevailing Pattern
The primary social policy that determines the legal protection afforded to media portrayals is based on the First Amendment guarantee of free speech and press. 92 Although various explanations for this policy have been advanced, the prevailing view is that free speech serves 92. The failure of the right of privacy to incorporate First Amendment concerns appears to be a product of the era in which these rights were first articulated. Although Warren and Brandeis were aware of the free speech issue, see note 50 supra, they were writing some four decades before the first invalidations of laws on First Amendment grounds, see, e.g., Stromberg v. California, 283 U.S. 359 (1931) , and three decades before a consistent body of free speech dissents had been developed, see, e.g., Abrams v. United States, 250 U.S. 616, 624 (1919) (Holmes, J., dissenting) . The few First Amendment challenges that came before the Supreme Court were rejected without apparent difficulty. See Davis v. Massachusetts, 167 U.S. 43 (1897) (upholding ordinance requiring permit to speak on Boston Common); In re Rapier, 143 U.S. 110 (1892) (upholding statute prohibiting passage of lottery advertisements through mails). Cf. Patterson v. Colorado, 205 U.S. 454 (1907) upholding contempt conviction for criticism of state supreme court). But cf. id. at 463 (Harlan, J., dissenting) (brief free speech discussion).
socially useful functions. The most crucial and widely accepted of these functions is maintaining the integrity of the political process that constitutes our system of self-government. 93 Thus, any nondefamatory speech that contributes to the public debate of political or social issues will receive protection from the First Amendment. A second function of free speech is to communicate and expand our cultural experience. This leads to the protection of creative, imaginative, and even merely whimsical forms of expression. The second function may not be as uniformly accepted as the first, but most commentators include it among the social purposes that the First Amendment serves, either by viewing it as an independent function, 94 or by adopting an expansive notion of public debate and public issues.0 5 The effect of these First Amendment policies on the rules regarding media portrayals can be traced in terms of the types of portrayals involved. Media portrayals of real people can be characterized as having one of three possible purposes-they may inform, they may entertain, or they may be designed only to sell a product, and thus be essentially commercial in nature. To be sure, these three purposes will often tend to merge, so that they may be regarded as representing portions of a continuum, rather than as discrete and mutually exclusive elements. Nonetheless, recognition of these different purposes can serve as a useful starting point for analysis.
Portrayals that are primarily informative are often designated news. Typically, such portrayals are found in newspaper, magazine, and radio or television reporting, but they may also be included in books, scholarly articles, and television or motion picture documentaries. 9 The distinguishing characteristic of such portrayals is that they attempt to describe, interpret, or assess the real world. Because these informative portrayals are viewed as essential to the process of public debate, they are afforded the fullest First Amendment protection. Thus, when courts can discern an informative value in the portrayal in question, they are likely to render it virtually immune from liability.
A second category of portrayals consists of those works that are primarily designed for artistic or entertainment purposes. Included in this category are fictionalized history, stage, motion picture or television simulations of real events, mimicry, parody, and purely fictional works set against an historical background. Because the portrayal of real people is involved, these works often will have some informational content; they are distinguished from the first category, however, because they employ conscious departures from accurate reporting. The First Amendment protection granted to such works may be based on both their informative and cultural functions. To some extent, they share with news the function of informing the public about real people and events. Such works, however, also constitute an important part of the intellectual and creative activity that our society values very highly. To this genre, after all, history owes its origins, 97 and literature owes many of its finest masterpieces. The recent spate of motion picture and television dramas based on real events indicates the continuing vitality of fictionalizations.
98
The cultural function of this type of entertainment provides an independent basis for First Amendment protection. 0 To the extent that this function is not as highly valued a basis for First Amendment protection as the informative one, a lower level of protection for purely entertainment oriented portrayals might be expected. This tendency toward differential treatment is tempered, however, by the hesitation of courts to make fine distinctions in cases in which free speech issues are involved. As the Supreme Court has observed, " [t] he line between the informing and the entertaining is too elusive for the protection of [the First Amendment]."' 1 0 0 Consequently, any difference in the protection afforded news and entertainment portrayals is likely to be a question of subtle shadings rather than explicitly different standards.
97. Ancient historians made extensive use of imaginary dramatization, particularly in reporting speeches. See S. USHER, THE HISTORIANS OF GREECE AND ROME (1969 The final category of media portrayals consists of those that neither inform nor entertain, but merely sell a specific product. These portrayals may be part of advertising campaigns that attempt to establish the quality or glamour of their product by invoking a well-known figure. Alternatively, the portrayal itself may be the product, as is the case with posters and other memorabilia. To be sure, the media, operated largely by private corporations, are generally interested in selling products. But when these products serve informative or cultural functions, they are accorded a social value that transcends commercial enterprise. If no such functions are present in a commercial product, a portrayal will be granted little First Amendment protection.' 0 ' While there is a social policy encouraging commercial enterprise and the free use of public information for commercial gain, 102 it is not regarded as being of constitutional proportions.
Thus the primary social policy in the area of media portrayals is one that limits the right of the individual portrayed to obtain relief. There are several countervailing policies, however, that support suits against the media by individuals who are portrayed. The most important of these policies, and the one that led directly to the initial conception of privacy rights, is the protection of the freedom of the individual. While courts no longer refuse to protect speech because it is in a commercial context, they tend to restrict protection to the communication of information. See, e.g It is on this basis that the disclosure of a person's past crimes can be actionable. 0 -In addition, there are many activities in which people choose to engage, but that they do not like to have generally publicized; various types of sexual behavior constitute the most obvious example.' 0 6 Thus disclosure of personal information can restrict a person's present activities by either imposing the burden of past behavior or by raising the threat of future revelation. Granting recovery for such disclosures is regarded by courts as a means of discouraging these restrictions and thus advancing the policy of individual freedom.
A second policy motivating courts to grant recovery for media portrayals is the desire to prevent fraudulent business practices. 07 Media portrayals that represent such practices are generally unauthorized endorsements-advertisements that use a person's photograph or testimonial without his consent to recommend a product. 08 Such a portrayal victimizes the individual by creating the false impression of a particular business relationship between him and the advertiser.1 00 It also victimizes the consuming public, because an unauthorized endorsement is essentially a false claim about the product. 109. See Treece, supra note 108, at 638-41. Professor Treece also argues that an unauthorized endorsement does economic damage to the individual portrayed, since it deprives the person of the money the advertiser would have given him to obtain the endorsement. Id. at 641-48. This will be true, however, only if the courts or legislatures are willing to provide a remedy for unauthorized endorsements; in the absence of such a remedy, economic harm of this type would not occur, since the advertiser could freely use portrayals. While the argument that an unauthorized endorsement represents unfair appropriation of another's services has a strong equitable appeal, it cannot be translated into economic damage to the individual portrayed until a legal right, based on some independent social policy, has been established. harm that this policy seeks to prevent is linked to both personal and economic interests.
When the harm inflicted by a media portrayal is essentially economic in nature, still another social policy applies: that of encouraging individual achievement by allowing people to profit from their own efforts. The underlying assumption is that the greater the possibilities for personal profit, the more likely people are to pursue creative activities. The copyright laws are one expression of this policy," 0 but their reach is somewhat limited, especially when measured against the capabilities of modem media. As a result, additional remedies are needed to fulfill this social policy. These remedies can extend to virtually any recognizable attribute of a person that has become marketable as a result of that person's efforts-his face, characterization, voice, playing statistics, or even his distinctive racing car. 1 1
There are thus two sets of social policies connected with the portrayal of real people by the media. The first, which is related to free speech, focuses on the purpose of the portrayal and acts as a limit on the ability of the individual to obtain relief. The second, and necessarily subsidiary, set of policies involves the freedom of the individual, the guarantee of fair commercial practice, and the encouragement of personal endeavor. These policies focus on the harm suffered by the individual and provide a basis on which the individual can obtain relief. Because these two sets of policies have guided courts in reaching their decisions in the area of media portrayals, it is from these policies that principles explaining the prevailing pattern of the court decisions can be derived.
B. The Principle of Media Purpose
In view of the predominant policy favoring freedom of expression, an analysis of media portrayals should begin by considering the purpose of the portrayal in question. 1 socially useful function by contributing to either public debate or general culture, it will be entitled to First Amendment protection and will almost always be immune from liability. The most common reason why courts decide that a particular portrayal is not entitled to such protection is that it exploits the individual portrayed. In other words, the portrayal has no appreciable value as either public information or as creative entertainment, but simply makes use of the individual's attributes. 1 3 The operation of this principle can be demonstrated by considering decided cases involving each of the three basic types of media portrayals-those designed to inform, those designed to entertain, and those designed to sell a product.
As indicated above, informative portrayals-those intended to describe the real world-are given the most far-reaching First Amendment protection because they are seen as essential to public debate of political or social issues. There are, however, certain types of information that are considered to be of little value for this purpose. A primary example is a portrayal that is incorrect, in the sense that it purports to convey information about a person's involvement with an issue of genuine public concern, when the person in fact has no connection with that issue." 4 In such cases, connecting the person portrayed with the issue serves no socially valuable function; it merely makes use of the person's attributes. Alternatively, media portrayals may provide information that is true, but that is irrelevant to any issue that may be part of the public decisionmaking process. Such portrayals derive their appeal from the mere fact that they divulge personal information that would not otherwise be available to the public." 5 This material may be of 113. The term exploitation is used here in the sense of selfish use of another's attributes for one's own ends without authorization. It should be distinguished from another meaning-that of turning one's own attributes to commercial advantage or authorizing others to do so. The latter usage is often found in entertainment industry agreements.
114 enormous "public interest," in the sense that there is a ready market for it. It serves no First Amendment function, however, and is thus essentially exploitative in nature. For example, the fact that a particular person used to be a prostitute or a thief, or that a particular person is suffering from an unusual ailment, 116 although informative in the strictest sense, is a kind of information that is not regarded as immune from liability. In contrast, an account of personal affairs that is connected to any matter of independent news value, whether to a larger issue or to a person who has previously been the subject of valid news, will probably be protected. 117 In making determinations of this kind, courts consider the form of the portrayal as well as its content. Form provides courts with a means of gauging the underlying purpose of the portrayal at issue. Thus the poster of comedian Pat Paulsen was held to be news partially because posters are such a familiar mode of campaign dialogue."1 8 But the poster of Elvis Presley, labeled "In Memory," was denied protected status as an announcement of death." 9 The court in the latter case declined to state its reasons, 20 but at least one reason must have been the fact that full-color wall posters are simply not a common form of obituary notice. A similar consideration probably accounts for the outcome in Zacchini, in which the Supreme Court held that a news story about a human cannonball act would be protected under the First Amendment, but that broadcasting the entire act would not be.' 2 This conclusion appears to be based on the belief that broadcasting an entire act is more similar in form to the commercial broadcast of a sporting 116. See, e.g event, which has long been recognized as a matter of license, 12 2 than it is to an informative report about the results of the event.
123
When dealing with portrayals designed primarily for entertainment purposes, courts have employed a similar distinction between portrayals that serve a social function and those that are essentially exploitative in nature. A social function for entertainment portrayals can be based on the work's informative component or on its aesthetic qualities. Portrayals intended primarily as entertainment often contain information by depicting real people. This is generally regarded as sufficient to fulfill the public-issue requirement of the First Amendment; consequently, works of this kind will be protected to the same extent as purely informative works. 2 4 A non-informative entertainment portrayal, on the other hand, must rely on its own creative elements as the basis of its claim of social value; if it is the product of some observable creative effort, it will often be deemed worthy of protection. Thus a fictitious work may safely use the names or attributes of real people, provided that the resulting portrayal is clearly presented as fiction. 125 But a work that merely capitalizes on the attributes of Aquino v. Bulletin Co., 190 Pa. Super. 528, 154 A.2d 422 (1959) (sensationalized account of wedding and divorce). This is often true because a thoughtful, serious work is generally linked to subjects of public debate, while sensational accounts frequently do little more than reveal personal information for its own sake. This same consideration can be seen as an important factor in some of the Supreme Court's defamation decisions. Similarly, a casual reference in an otherwise independent work will not incur liability.
another, without contributing anything substantially unique or new, is likely to be subject to liability. 126 In works of the latter type, nothing is added to our cultural experience; consequently, the First Amendment protection generally provided for creative work is not available. 127 The distinction between imitation and parody is based on the same principle. Imitation is primarily an attempt to duplicate the characteristics of another, either to delude the public or to compensate for an absence of creative effort. Parody, on the other hand, makes use of another's attributes as part of a larger presentation, in which a considerable amount of the content is provided by the parodist. For this reason, imitation is generally actionable, 2 8 while parody tends to be protected.1 20 However, if a self-proclaimed parody actually appropriates substantial amounts of the original material, and thus relies on the original rather than its own contributions for its appeal, it will not be protected, no matter how humorous its intent. 127. Cases of this sort clearly demand judgments as to the general nature, purpose and value of the portrayals at issue; being inevitable, these judgments should be explicitly acknowledged. For example, in University of Notre Dame du Lac v. Twentieth CenturyFox Film Corp., 44 Misc. 2d 808, 255 N.Y.S.2d 210 (Sup. Ct. 1964), rev'd, 22 A.D.2d 452, 256 N.Y.S.2d 301, aff'd, 15 N.Y.2d 940, 207 N.E.2d 508, 259 N.Y.S.2d 832 (1965) , the lower court concluded that a motion picture, John Goldfarb, Please Come Home, had misappropriated the name of Notre Dame University, and its president, Father Hesburgh. It based this opinion, at least in part, on its view that the motion picture was "ugly, vulgar and tawdry." 44 Misc. 2d at 814, 255 N.Y.S.2d at 217. The Appellate Division, in reversing, characterized the motion picture as a "broad farce" and a "blunderbuss travesty" that did not constitute misappropriation. 22 A.D.2d at 453, 256 N.Y.S.2d at 303. It seems clear that the Appellate Division's more charitable view of the motion picture's social value contributed heavily to its conclusion that the picture was not a commercial exploitation of the University or its president.
128 The third category of portrayals consists of those that neither inform nor entertain, but that serve primarily to sell a product. Portrayals of this kind are exploitative by their very nature: they derive their appeal from the commercial possibilities of a particular celebrity's name, likeness, or other attributes. There are various merchandising portrayals that fall into this category. Placing a picture of a person's face on a T-shirt, for example, has little informative or cultural value; the appeal of such a product depends primarily on the appeal of the person portrayed. 31 It is this dependence on the person and the absence of socially valued purposes in First Amendment terms, rather than the commercial use per se, that renders portrayals in this area more vulnerable to liability. The unauthorized use of a person's attributes to create or sell a product, therefore, will typically lie outside the scope of First Amendment protection and thus will often incur liability.32 However, a person is free to sell the right to use his attributes for such purposes; 33 indeed, the law encourages the transferability of this right as an incentive to commercial enterprise. Many of the imitation and parody cases have involved portrayals of fictional work rather than real people and have thus been decided under copyright law. It seems reasonable to assume, however, that privacy or publicity suits in this area would employ similar standards: namely, the substantiality of the imitation and the amount of independent creativity involved. But cf. Price v. Worldvision Enterprises, Inc., 455 F. Supp. 252 (S.D.N.Y. 1978) (enjoining television series that contemplated use of Laurel and Hardy comedy routines). The Price case appears to define prohibited imitation much more broadly; it is not conclusive, however, since the issue was raised in the context of a res judicata discussion, and the First Amendment implications were never considered. See note 190 infra.
131. Commercial uses that are similar to pure merchandising in form but have recognizable informative or cultural value will be protected. See, e.g 132. See note 69 supra (citing cases). The most far-reaching case is Motschenbacher v. R.J. Reynolds Tobacco Co., 498 F.2d 821, 827 (9th Cir. 1974) , in which use of plaintiff's distinctive racing car in a cigarette advertisement was held actionable, despite the fact that plaintiff was not visible at the wheel, and that all identifying symbols had been painted out. Such a holding would be inconceivable if the portrayal were used in an informative or entertainment vehicle; it is only possible when a purely commercial and thus essentially exploitative portrayal is involved.
133. See, e.g., Cepeda v. Swift 9: Co., 415 F.2d 1205 (8th Cir. 1969) (athlete's authorized autograph, once purchased, can be used to promote frankfurters as well as sports goods); Dahl v. Columbia Pictures, 12 Misc. 2d 574, 166 N.Y.S.2d 708 (1957) (consent to use likeness in promoting motion picture Wicked as They Come extends to poses more revealing than those appearing in motion picture).
134. In encouraging commercial enterprise, see note 102 sukpra, the law has long treated the sale of the privacy, publicity and related rights in one's attributes according to the general principles of contract law. See, e.g., Long v. Decca Records, 76 N.Y.S.2d 133 (Sup.
The principle of media purpose can also be applied to libel cases. Being false by definition, actionable libel will not usually serve an informative function, nor is it likely to be presented in a manner considered culturally valuable. 13 5 Consequently, libel may generally be said to exploit the individual portrayed and not to be entitled to absolute First Amendment protection. 1 6 The difficulty is that remedies against libel can act as a threat against those who fulfill informative or cultural functions, but lack the time or resources to be certain that their statements are not libelous.1 3 7 Consequently, the Supreme Court has held that the First Amendment dictates the degree of fault that must be demonstrated before damages can be recovered.
As far as the issue of fault is concerned, an approach could be developed in which a lesser degree of exploitation will result in the application of the actual malice standard, 138 while portrayals that reflect a more exploitative use of the name or personal characteristics of an individual will be actionable on the basis of negligence. The Supreme Court has articulated a rather different guideline, to be sure, based on whether the person libeled is a "public" or a "private" figure. 139 This test seems confusing, however, and has led to results that are often difficult to reconcile with the Court's own criteria.
1 40 In fact, the Court's focus on the "nature and extent of an individual's participation in the particular controversy giving rise to the defama- 135. A work that relied on its creative rather than its informative function as the basis of its social value would most likely be presented as a fictionalization, in which case it would usually not be considered libelous. Cf. Silver, supra note 18 (arguing that libel law should not be applied to fictionalizations). 140. See, e.g., Time, Inc. v. Firestone, 424 U.S. 448 (1976) (socially prominent woman, married to member of extremely wealthy family, who had been involved in notorious, 17-month long divorce trial, and bad given several press conferences during course of trial, held to be private person). As Justice Marshall indicated in dissent, id. at 484-90, Mrs. Firestone met all the criteria for a public figure established by Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974). tion," 141 is more closely related to the principle of media purpose that has been presented in this article than to its own distinction between private and public figures. The principle of media purpose would suggest that recovery should not be granted for negligent libel when some justification exists for the portrayal in the sense that the person is connected with the issue that is under discussion; instead, the higher fault standard of actual malice should apply. But when the person is improperly connected with that issue, being joined with it by mistake or being too remotely related to it, there is a greater degree of exploitation and any negligent libel should be actionable. Admittedly, the analogy is imperfect, because the concept of media purpose presented in this article is designed to apply to the entire legal analysis, not just the issue of fault. In addition, no suggestion is being made that this standard can be used to predict or explain the outcomes of the decided cases. 1 42 But it is important to note that by focusing on the relationship between the person portrayed and the issue involved, the Court has adopted an analysis closer to the one presented here than to the Court's own articulated rationale.
C. The Principle of Identifiable Harm
The second basic principle governing court decisions about media portrayals is that a portrayal must cause identifiable harm before relief will be granted. This principle is generally subordinated to the first; if a portrayal is found to serve an informative or cultural function, it will generally be immune from liability, even if it causes substantial harm. If a portrayal is simply exploitative, however, the issue of harm will be likely to control the court's decision.
This principle, which is a relatively common one in tort law, is also influenced by First Amendment considerations. A clearly exploitative portrayal is not protected by the First Amendment; courts tend, however, to avoid imposing liability when there is even a possibility of such protection on the ground that First Amendment rights require "breathing space."'I 4 3 As a result, they grant recovery in cases in which exploitation is found only if a clear showing of objectively determinable harm has been made. 44 The types of harm that will qualify are derived from the countervailing social policies that support suits against the media-the encouragement of individual freedom, honest commercial practices, and creativity.
Non-Economic Harm
Most of the cases that invoke the right of privacy, such as those arising from a disclosure of personal facts or portrayal in a false light, do not involve direct economic injury. Identifiable harm in such cases is usually determined by reference to objective standards other than direct monetary loss. First, the media production must be generally recognizable as a portrayal of the person who is bringing suit. A reference in an informative or entertainment piece might be too elliptical or too heavily fictionalized to meet this requirement 45 Mere depiction of someone in the position of the plaintiff is not adequate; it must be the plaintiff himself, clearly identified and extensively portrayed. 144. The requirement that harm must occur before relief is granted is a general principle of tort law. However, exceptions to the principle were made at common law for actions involving defamation. See W. PROSSER, suPra note 11, § 112, at 754-64. As far as the right of privacy is concerned, the way in which it was initially defined strongly suggested that proof of damages should not be required for this sort of suit either. See Warren & Brandeis, supra note 8, at 219 (drawing analogy to law of defamation). The same may be said for the right of publicity. See Nimmer, sutpra note 66, at 216 (recommending measurement of damages in terms of value of publicity to defendant, rather than in terms of injury to plaintiff). However, as the principle of identifiable harm presented in this article suggests, this position has not been accepted by the courts. 146. An interesting effort to make the recognizability requirement an even more stringent limit on privacy suits was presented in Negri v. Schering Corp., 333 F. Supp. 101 (S.D.N.Y. 1971) . Defendant argued that the use of a 40 year old photograph of Pola Negri in an advertisement was not actionable because the plaintiff no longer looked like her picture, i.e., she was not recognizable as herself. The court rejected this argument. private information. Publication of the fact that a person committed a crime many years ago may constitute such a disclosure, and thus provide a basis for recovery, when the person portrayed has rehabilitated himself and established a new reputation. 147 This same disclosure would probably not be a cognizable injury to a person who was publicly known at the time of portrayal as a former criminal.1 4 A photograph of a person in his private hospital room is likely to be actionable, but a photograph of someone on a public street is not. 149 The average person can ordinarily recover for an unauthorized photograph of his anatomy, but an exotic dancer will be barred from recovery. 5 0 Similarly, the revelation that a person is in debt is actionable if his financial condition is not known. 151 The information at issue need not have been widely known prior to the portrayal and the person need not be a celebrity, in order for liability to be precluded; it is sufficient if the information is known to people with whom the plaintiff regularly associates. Thus courts have consistently refused to grant relief when a person's open activities, including his failures, love affairs, or character flaws are portrayed, 52 and courts have applied this rule to both the notorious and the obscure. 53 Once a disclosure of private information has been proved, the plaintiff must still demonstrate that real injury has been sustained, again by reference to an objective standard. The most persuasive evidence of such injury is some disruption in the plaintiff's life, such as an adverse change in a relationship, or subjection to public contumely. In Briscoe v. Reader's Digest Association, for example, the plaintiff asserted that he had been "scorned and abandoned" by his eleven year old daughter and his friends after publication of a story recounting his long-past crime; this constituted a clear, objective circumstance on which to base recovery. 1 5 4 If there has been no such objective damage, the plaintiff must rely upon a showing of emotional injury. Such injury can be translated into an objective standard by analogy to the tort law's familiar "reasonable man" test. Consequently, a disclosure must be clearly and universally perceived as humiliating-it must "outrage the community's notions of decency"' 5-before relief will be granted. For example, recovery was allowed where a nude figure impersonating Muhammad Ali appeared in a magazine devoted largely to sexual matters 15 6 and, in Barber v. Co., 207 Misc. 2d 182, 136 N.Y.S.2d 888 (Sup. Ct. 1955 ) (picture of boy incorrectly identified as that of gang member); cf. W. PROSSER, supra note 11, § 117, at 813 ("The false light need not necessarily be a defamatory one, although it very often is, so that a defamation action will also lie.") (footnotes omitted). Most of the remaining false light cases would be actionable invasions of privacy or publicity if the facts had been correctly presented. See, e.g., Cantrell v. Forest City Publishing Co., 419 U.S. 245 (1974) Libel and Misapplied to Privacy, 56 CALIF. L. RaV. 935, 963-67 (1968) . Moreover, misinterpretations, or even demonstrable mistakes, are not actionable when the portrayal is found to have a socially valuable purpose. See Time, Inc. v. Hill, 385 U.S. 374 (1967) (incorrect portrayal of family's victimization by criminal protected as matter of public interest); Meeropol v. Nizer, 560 F.2d 1061 (2d Cir. 1977 ) (account of incidents surrounding Rosenberg spy trial, whether accurate or inaccurate, protected as matter of public interest). 154. 4 Cal. 3d 529, 533, 483 P.2d 34, 36, 93 Cal. Rptr. 866, 868 (1971) ; see Melvin v. Reid, 112 Cal. App. 285, 292, 297 P. 91, 93 (Ct. App. 1931 ) (plaintiff had "her reputation and social standing destroyed by the publication of the story of her former depravity" in motion picture, The Red Kimono); Tooley v. Canal Motors, Inc., 296 So. 2d 453, 453-54 (La. App. 1974 57 where a news magazine recounted the details of a woman's insatiable appetite with unnecessary specificity and relish.
Courts will not recognize the claims of those who are merely sensitive to publicity, however, nor of those who have a penchant for secrecy. 15 Thus, they have refused to grant recovery for the disclosure of facts about a relative of the plaintiff. 159 Moreover, courts are careful to distinguish between the humiliation caused by an event and the humiliation caused by the event's publication. Thus, they have refused to permit claims by the victims of crimes, because it is generally the crime itself, and not the portrayal recounting it, that is the true source of the plaintiff's distress. 0° In all these cases, the plaintiff's feelings may be genuinely injured, but the injury is too subjective and thus insufficiently identifiable.
The courts' insistence on a showing of identifiable harm is based on one of the social policies that support suits against the media: the concern with maximizing individual freedom. Unless the portrayal causes identifiable injury, there is no clear indication that it has acted as a constraint on the person's activities. Thus, courts will grant relief where the portrayal has led to an objectively observable disruption or generally recognized humiliation. But subjective injuries to feelings will not be recognized as being a sufficiently serious restraint on a person's freedom of action to justify recovery.
A type of harm that is partially personal and partially economic is the unauthorized endorsement of a commercial product. Portrayals by wind machine); Gill v. Curtis Publishing Co., 38 Cal. 2d 273, 239 P.2d 630 (1952) (photograph of embracing couple used to illustrate article about dangers of carnal love); Semler v. Ultem Publications, Inc., 170 Misc. 551, 9 N.Y.S.2d 319 (City Ct. 1938) (photograph in magazine making "an appeal to sex").
In fact, Professor Hill has suggested that the "shocking character of a disclosure" could provide a general standard for determining whether media portrayals should be subject to liability. Hill, supra note 23, at 1258. But the concept of a shocking disclosure is difficult to apply; it seems to relate to the relationship between the portrayal and an actual or hypothetical audience, rather than to the relationship between the portrayal and the person being portrayed.
157. of this kind are almost always actionable' because the requirement of identifiability is relatively easy to meet. The injury arises from the false implication of a business relationship between the advertiser and the individual portrayed, an implication that misrepresents the individual's transactions. This injury is easily recognized. In order to decide whether an unauthorized endorsement has been presented, a court need only examine the advertisement itself to determine whether it states or implies an endorsement, and then examine the relationship between the parties, as it would in any contract case, to determine whether they had agreed to such a result. 102 In the absence of a finding that such an agreement exists, a court will generally impose liability to support the social policy of encouraging honest commercial practices.
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Economic Harm
In contrast to those portrayals that cause non-economic harm, there are others that lead to economic injury by limiting the person's ability to profit from his name, likeness, characteristics, or activities. Once again, the crucial issue is identifiability. If the plaintiff sustains an objectively ascertainable economic loss from the portrayal, damages will frequently be granted. If the loss is hypothetical or speculative, there will generally be no recovery, even if the very same type of portrayal is involved.
In order to prove an economic loss of the requisite identifiability, a person must have been in the process of earning money from the 161. See, e.g., Fergerstrom v. Hawaiian 357 (Sup. Ct. 1941 ) (prohibiting sale of copies of mannequin modeled on employee without employee's consent). A misappropriation claim of this sort may be combined with a right of publicity claim. For example, a celebrity may assert that he has not only been misrepresented by a particular endorsement, but that his general ability to earn money from an independently established business activity has been reduced. See, e.g., Grant v. Esquire, Inc., But to sustain such a claim, the celebrity must prove that he generally earns money from that particular kind of activity.
163. This same rule would apply to a false endorsement used for political rather than commercial purposes. Cf. Davis v. Duryea, N.Y. Law Journal, June 7, 1979 particular attributes appropriated by the portrayal. Evidence to this effect would be a contract granting another party the exclusive right to use the attribute in question. An unauthorized portrayal can reduce the value of that contract, and limit the person's ability to sell any other exclusive rights. For example, in Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc., 64 the case in which the right of publicity was born, the plaintiff sued and prevailed on the basis of an exclusive contract right to use the photographs of certain baseball players. Similarly, a series of recent cases has validated exclusive marketing agreements that Elvis Presley entered into before his death. 1 5 One court described Presley as having "carved out a separate intangible property right for himself" by granting these exclusive rights.'", Where no exclusive contract is present, courts tend to grant relief only to those who clearly earn their livelihood from the appropriated attribute. 167 In Zacchini, the Supreme Court pointed out that the performance at issue was unique to the plaintiff's family and emphasized that the broadcast had gone "to the heart of [the plaintiff's] ability to earn a living as an entertainer." 68 Other cases in which grounds for recovery were found involved the unauthorized use of an actor's likeness, characterization, or distinctive voice, each of which was clearly central to the person's career. 6 9 And in one case involving an unauthorized board game, the court explicitly noted that income from endorsements constituted a substantial portion of the plaintiff's earnings.
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Not only must the plaintiff earn money from his attributes, but the 164. 202 F.2d 866 (2d Cir.), cert. denied, 346 U.S. 816 (1953) . See Uhlaender v. Henricksen, 316 F. Supp. 1277 (D. Minn. 1970 ) (unauthorized sale of board game using playing statistics enjoined where baseball players involved had formed association to grant exclusive rights to use these statistics). attributes involved must be precisely those on which the claim is based.' 71 In addition, the plaintiff must be able to identify actual economic damage resulting from the portrayal. In many imitation cases, courts have refused to grant recovery because the plaintiff was unable to prove that the imitation of a singing or acting style, by itself, caused economic injury. 172 But where it can be proved that the portrayal impairs the earnings of the person portrayed, recovery may be granted.
3
Once again, this requirement that the plaintiff demonstrate identifiable harm can be traced directly to one of the underlying social policies that motivates the courts to grant recovery against portrayals; in this case, it is the policy of encouraging creative endeavor. The supposition is that protection of a demonstrated ability to make a profit from one's attributes encourages individuals to pursue socially desirable activities. As a result, courts will often find an existing plan to exploit one's own attributes persuasive in granting recovery against a competing use, but will deny recovery on the basis of economic harm when the plaintiff is unable to demonstrate commercial benefit to himself from the attributes portrayed, and a corresponding loss of such benefit as a result of the portrayal. Shirley Booth complained that a characterization she had created had been imitated in an advertisement. Recovery was denied on the ground that this characterization was not sufficiently associated with or recognizable as Booth so that its use caused identifiable harm to her career. Cf. Lahr v. Adell Chem. Co., 300 F.2d 256 (1st Cir. 1962) (imitation of Bert Lahr's voice states cause of action). In refusing to grant summary judgment for the defendant, the Lahr court held that the plaintiff had to prove that his voice was generally recognized, that there was a market for his performances, and that this market was a limited one, so that the imitation would deprive Lahr of performance opportunities, thus causing identifiable economic harm to him.
In National Football League v. Governor of Del., 435 F. Supp. 1372 (D. Del. 1977) , the plaintiff NFL sued to enjoin Delaware from using the results of its games as the basis of a state-sponsored lottery. Although the court did not trouble itself to distinguish the board game cases, those cases are in fact distinguishable; professional athletes frequently earn income by giving testimonials, but the NFL is not in the business of gambling on the results of its games. As a result, the NFL was not able to demonstrate identifiable economic damage from the lottery and could not recover on a right of publicity argument. . 1975) , cert. denied, 423 U.S. 1073 (1976) (although defendant copied plaintiff's characterization of cowboy character "Paladin," plaintiff not entitled to relief because he had never received financial benefit from his characterization).
The principle of identifiable harm that operates in privacy and publicity decisions, like the principle of media purpose, can be applied to the decisions in libel cases. A libel action, like an action based on privacy or publicity, requires a recognizable portrayal. 7 4 Moreover, libel law requires a plaintiff to demonstrate that the portrayal caused harm according to an objective standard. 7 5 The one notable difference between privacy or publicity standards and defamation standards is that the common law will sustain a libel suit without proof of special damages. 7 6 But this is exactly the rule that the Supreme Court reached out to restrict in Gertz v. Robert Welch, Inc. 77 Although permitting defamation suits to prevail on a showing of negligence, the Gertz Court stated that damages must be limited to "compensation for actual injury" unless the higher standard of recklessness could be met.' 76 In so doing, the Court essentially brought the damage requirement for defamation suits involving media portrayals into line with the requirement of identifiable harm.
D. The Advantages of the Proposed Principles
On the basis of the two principles identified as guiding court decisions, it is possible to develop a new description of the legal rights of people portrayed by the media. In essence, it may be said that people have the right to be protected against media portrayals that both have an exploitative purpose and cause identifiable harm. To be sure, this description does not have the stirring quality of a right of privacy or publicity. But evocative formulations are of value only if one has decided in advance to champion the right in question, and there is no apparent reason for such partiality; indeed, in this area of law, the First Amendment commands that any bias must run the other way.
It may be argued that the concepts of privacy and publicity are valuable nonetheless: they are too important, and have become too familiar, to be abandoned simply because they fail to account satisfactorily for the particular class of cases that involve portrayals. But portrayal is not simply a theoretical construct; it is a real issue, characterized by a definable type of media behavior and imposing a definable set of injuries. Moreover, publicity rights are confined exclusively to the portrayal context, while privacy rights, when they go beyond that context, are little more than distinct concepts combined under a single name.
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The more mundane formulation suggested here would solve many of the problems present in existing case law. To begin with, it would alter the result in those cases in which the rhetoric of privacy or publicity tends to lead to incorrect decisions. In Commonwealth v. Wiseman, 80 this new formulation would have made the court much less likely to issue an injunction against Wiseman's film by focusing attention more directly on the First Amendment issue that the case presented. The principle of media purpose would have clearly indicated that the film was protected expression because there was no media exploitation involved. The conclusion that a filmmaker exploits wards of the state by documenting the miserable conditions in which they are kept is one that few courts would be likely to reach.' 8 '
179. Most of the other uses of the term privacy involve the distinctly different problem of regulating government, rather than private behavior, see note 42 supra, or, as in the case of intrusion, involve private behavior that is unrelated to the First Amendment, see pp. 1583-84 supra.
There are some commentators who would make a different grouping, placing the revelation of private facts together with government intrusions upon family life and government disclosures of information. See, e.g., T. EMERSON, supra note 93, at 544-62; Gerety, supra note 39. Apart from the difficulty of applying equivalent standards to both public and private agents, this approach suffers from the problem of over-abstraction. It generally rests on concepts such as autonomy or individuality, see T. EMERSON, supra note 93, at 455-56; A. WEsrTIN, supra note 103, at 32-39; Gerety, supra note 39, at 281, concepts that are ultimately no more precise or self-evident than privacy itself. Cf. Bloustein, supra note 35, at 1000-07 (basing unified idea of privacy on concept of dignity). It should also be noted that these approaches focus on only one of the elements of the analysis presented here, namely, the injury to the individual. The other element of this analysis, the nature and purpose of the agency inflicting the injury, is not adequately considered. As a result, distinctions that would otherwise emerge, such as the difference between protected and unprotected speech, become obscured. To use an analogy, one cannot construct an adequate system of legal remedies based on the mere fact that an individual was purposely struck; it is essential to consider the identity of the attackerwhether he was a policeman, a schoolteacher, a private citizen, or a parent-and the purpose of the attack. If he has created a contract, he can leave the proceeds of that contract to his heirs, and any portrayal that detracts from the value of that contract will clearly injure its beneficiaries. But if no contract has been created, the identification of such harm is more difficult. Any claim by a person's heirs grounded in the unrealized potential ability of a person to profit from his attributes during his lifetime would appear to be too vague or remote a basis upon which to grant relief. At least two courts have attempted to create a more expansive doctrine of devisability by holding that the right to profit from one's attributes can be inherited, even in the absence of an explicit contractual right. The decisions in these two cases, Lugosi v. Universal Pictures Co.' 18 and Price v. Hal Roach Studios, Inc., 186 turn on the assumption 2d 635 (1947), see note 82 supra, exploitation was absent, since the plaintiff's behavior was portrayed as one part of the author's account of her own past, and was thus clearly relevant to an informative work. In addition, the behavior was public, so that there was no identifiable harm. Polakoff v. Harcourt Brace Jovanovich, Inc., 3 MEDIA L. REP. (BNA) 2516 (N.Y. Sup. Ct. 1978 , see note 82 supra, would also be decided differently under the proposed principles. Although the work in question contained fictionalized episodes, these episodes were apparently identified as such, and were aspects of a larger entertainment vehicle of recognizable cultural value.
182 App. 1977) . Lugosi involved a grant of rights provision in a contract between the actor and the producer of the motion picture Dracula. The trial court, after holding that the grant was restricted to a single motion picture, went on to argue that the remainder of the rights, those not covered by the contract provision, had passed to Lugosi's heirs, and that unauthorized use by Universal clearly injured them. Id. at 551-55. 186. 400 F. Supp. 836 (S.D.N.Y. 1975) . In Price, the widows of Laurel and Hardy attempted to enforce an agreement in which Stanley Laurel and Oliver Hardy's widow granted a producer exclusive rights to use the comedian's attributes in merchandising and other media. By enforcing the agreement, the district court apparently held that Hardy's widow had inherited Hardy's right to profit from his attributes, even in the absence of a specific contract right previously created by Hardy. conclusion in Price was explicitly avoided by the Second Circuit in one of the Elvis Presley cases. 1 9 0
In addition to guiding courts toward more justifiable results in certain cases, the proposed principles provide more coherent predictive rules for determining potential liability as a result of media portrayals. By so doing, these principles can eliminate much of the chilling effect of the uncertainties that presently beset this area of the law.
One advantage of the new principles is that they provide a single method of analysis for cases involving the portrayal of real people by the media. The increasingly popular dichotomy between privacy and publicity rights is a source of confusion, because the distinction between the two simply does not withstand analysis. In both cases, the legal right is precisely the same: it is the right to be protected against media portrayals for exploitative purposes that cause identifiable harm, a right that combines privacy and publicity considerations. If one has the right to prevent disclosure of a fact, one can sell that right to someone else, who will then publish it. Similarly, if one may sell the right heirs") (emphasis in original); accord, Guglielmi v Ct. 1215 Ct. (1979 . In a footnote to its holding that Elvis Presley's right of publicity survived his death because it had been exercised during his life, the court said: "Because the right was exploited during Presley's life, we need not, and therefore do not, decide whether the right would survive the death of the celebrity if not exploited during the celebrity's life." Id. at 222 n.11. But cf. Price v. Worldvision Enterprises, Inc., 455 F. Supp. 252 (S.D.N.Y. 1978 ) (holding that decision in Price v. Hal Roach has res judicata effect on producer attempting to use rights acquired from original defendant to produce television series based on Laurel and Hardy routines). Worldvision does not constitute a reaffirmation of the original Price decision on the devisability issue, however; if the Worldvision court felt that res judicata applied, if was compelled to follow the decision in Hal Roach, regardless of the merits. See RSTATEMENT (SECOND) OF JUDGMIENTS § 68 (Tent. Draft No. 4, 1977) .
In Hicks v. Casablanca Records & Filmworks, 464 F. Supp. 426 (S.D.N.Y. 1978) , a right of publicity suit brought by Agatha Christie's heirs against a fictionalized motion picture account of her eleven-day disappearance in 1926, the court said that the right of publicity was inheritable because Agatha Christie had "'exploited'" her name during her lifetime, primarily by publishing literary works. Id. at 429-30. The court relied upon Factors for the conclusion. In Factors, however, the portrayal impinged upon a specific contractual right that Elvis Presley had created and transferred, while in Hicks, the portrayal merely depicted someone who had transferred contractual rights in certain literary works, but had not attempted to grant rights for the use of her name or personality as such. Thus, Hicks fails to meet the test of identifiable harm. It seems clear, however, that the Factors case is of greater precedential weight. Not only is it the decision of a higher court, and the sole basis for the reasoning in Hicks, but the Hicks discussion of the devisability issue did not control the decision in the case. The court held that the portrayal in question was protected by the First Amendment, and was thus immune from liability regardless of the plaintiff's rights.
to exploit one's attributes, one may also refuse to sell that right, and thus keep it private. 19 1 In addition to uniting those cases currently decided on privacy or publicity grounds, the principles of media exploitation and identifiable harm also relate both groups of cases to the libel cases involving media portrayals. As indicated above, many recoveries for libelous portrayals can be explained on the ground that the portrayal caused identifiable harm without serving a valid social purpose.
19 2 The more traditional concepts of privacy and publicity offer no such link to libel law. Libel, while it can involve statements about private behavior, just as frequently involves statements about public political activities or business affairs that are in no sense private, and is often far removed from the type of economic loss that would sustain a right of publicity claim.
The proposed principles serve as better predictive rules not only because they represent a unified approach to the issue of media portrayals, but also because they establish a clear analytic process through In fact, the entire distinction between personal rights and property rights, which serves as the conceptual basis of the distinction between the rights of privacy and publicity, is a somewhat dubious one. Modern property comes in many forms that could readily be regarded as personal, such as licenses, franchises, and government benefits. See Reich, The New Property, 73 YALE LJ. 733 (1964) . As the Supreme Court said in Lynch v. Household Finance Corp., 405 U.S. 538, 552 (1972):
[The dichotomy between personal liberties and property rights is a false one. Property does not have rights. People have rights. The right to enjoy property without unlawful deprivation, no less than the right to speak or the right to travel, is in truth a "personal" right, whether the "property" in question be a welfare check, a home or a savings account. 192. In the area of defamation, the proposed principles could replace vague terminology with a clearer method of analysis. While defamation itself is a viable concept, the impact of the First Amendment in this area has led to a distinction between public and private figures that is notable for its obscurity, thereby causing the very "chilling effect" that New York Times Co. v. Sullivan, 376 U.S. 254 (1964) , was designed to avoid. See id. at 279. The proposed principles would eliminate the need to rely on this distinction and possibly lead to more reasonable decisions. See notes 140 & 142 supra. Instead of focusing on the nature of the person portrayed, the new approach would begin by focusing on the degree of exploitation involved in the portrayal. If a defamatory portrayal exploited the individual by creating a false link between him and a valid public issue, it would be potentially subject to liability for negligence; otherwise, only a knowing falsehood would suffice for liability. The second step of this new approach would be to determine whether any identifiable harm has occurred. This is related, at least in instances where the negligence standard applies, to the "actual injury" requirement of Gertz v. Robert Welch, Inc., 418 U.S. 323, 349 (1974). which the result can be obtained. Privacy and publicity are ultimately slogans, rather than decisionmaking criteria; once these terms are invoked, it is not at all clear how they should be used, what elements comprise them, and how those elements are to be ordered. The proposed principles establish a two-step process. The first step is to determine whether the portrayal in question is exploitative, using criteria relating to the perceived social value of the type of portrayal involved. If the portrayal is found to be exploitative, the next step is to determine whether the plaintiff has suffered any identifiable harm, of either an economic or a dignitary nature. If both these criteria are satisfied, it is likely that a court will grant recovery. To be sure, most courts do not use these principles explicitly, but the principles do serve as a means of explaining court decisions, and their organization in a logical order renders them a workable predictive device.
In addition to establishing a clear analytic process, the proposed principles possess greater predictive power because they incorporate the First Amendment directly into the analysis. The privacy and publicity approaches begin by ignoring this constitutional command, and then must reintroduce it through the use of vague terms such as "newsworthiness," conclusory arguments based on waiver principles, or unnecessarily elaborate balancing formulae.
193 That the First Amendment does not regularly fall victim to this process is a testament to the high value generally accorded to it. What clearly does fall victim to the indirectness of the present approach is the clarity and predictability that is so crucial in this area.
By developing rules that directly incorporate First Amendment concerns, the proposed principles make clear, in a way that concepts such as privacy and publicity do not, that the right of individuals to exercise control over media portrayals of themselves is a limited one. A person can prevent exploitative portrayals, provided that he can demonstrate that the portrayal will cause identifiable harm to his economic or his personal interests. But if the portrayal serves a recognized social function of an informative or cultural nature, then any harm he suffers will be beyond the reach of legal remedy. We are willing to tolerate this situation because of the value we attach to general benefits that the media provide. And in a system that also values the rights of individuals, we justify this choice with the conviction that any harm a person suffers is recompensed by the preservation of a greater general freedom.
193. See pp. 1584-88, 1590-91 supra.
